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SETTLEMENT AGREEMENT

- This Settlement Agreement (the “Aéeement”) is made and entered into as
of this 7"'.day of January, 2000, by and between Microsoft Corporation (“Microsoft™). a
corporation organized and existing under the laws of the State of Wasizington, and
Caldera, Inc. (“Caldera”), a corporation organized and existing tnder the laws of the -

State of Utah.

WHEREAS, by an Asset Purchase Agr;cmcnt dated July 23, 1996,
Caldera acquired from Novell, Inc. ("Novell™) all of Novell’s “right, title and interest in '
and to any and all claims or causes of action held by Novell” as of July 23, 1996
“associated directly or indirectly with any of thé I?O&Producrs or Related Technology”
(as those terms afe defined in the Asset Purchas&-Agrcememt), including without

.. limitation all such claims formerly held by Digital Research, Inc. (the “Novell Claims”);

and

WHEREAS, Caldera also asserts c}mms, directly or indirectly, against
'Microsoﬁ arising out of, or related té, Caldera’s efforts to develop, market and distribute
Caldera DOS and DR DOS; and

WHEREAS, Caldera filed a complaint on July 23, 1996, in the United
States District Court for the District of Utah, Civil Action No. 2:96 CV 0645B, which

complaint was amended on Febmary 12, 1998 (the “Action™), against Microsoft alleging

violations by Microsoft of Sediom 1 and 2 of the Sherman Act, ISUS.C. §§ 1,2,

Lan125317263739.1



Case 1:05-cv-01087-JFM  Document 65-12 Filed 08/08/2008 Page 3 of 12

Section 3 of the Clayton Act, 15 U.S.C. § 14, and the common law of the State of Utah;

and

WHEREAS, the parties hereto have determined that it is desirable to settle
and resolve finally all the Novell Claims and all claims asserted in the Action, or which
could have been asserted in the Action, or based on the facts asserted in the Action, on

the terms sét forth herein;

. NOW THEREFORE, for good and valuablé consideration, the receipt and
sufficiency of which all parties acknowledge, it is mutually agreed by and among the

partieé as follows:

1., Within three business days of the date of this Agreement; Caldera

shall file f‘uﬁﬁ\tanmd:sm ifg the Action with prejudice\and without costs pursuant to

Rule 41(2)(1)(i) of the Federal Rules of C

2. This Agreement shall constitute full séﬁéfacﬁoﬂ of the Novell
Claims and all claims asserted, or that could have been assE:rteéi, m the Action by Caldera
and each of its parents, subsidiaries and affiliates. Neither‘ the payment described in
paragraph 3 below nor anythmg else in this Agreement constitutes an admission of

liability by Mierosoft, and Microsoft denies any liability to Caldera.

3. On the fifth business day following the filing of the stipulation to
be filed pursuant to paragraph 1 above, Microsoft will pay to Caldera, by wire transfer in
accordance with writien instructions provided by Caldera, the amount of
. , as full setlement of all claims or potential claims
covered by this Agreement. Caldera agrees 10 use its good faith best efforts both to
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maintain as confidential, and to cause its subsidiaries, affiliates and agents, including
without limitation its lawyers, to maintain as confidential, the amount paid by Microsoft
to Caldera pursuant to this paragraph 3 tthe “settlement amount™), and x.xot to disclose the
settlement amount to any person other than (;ounsel of record for Caldera in the Action,
executive officers and directors of Caldera and Novell, Caldera’s shareholders, Caldera's
auditors and those Calderg financial personnel necessaiy to process 4hd record the
transactions on the books a;nd records of Caldera. Calﬁera shall make good fimh best .

efforis to ensure that any person to whom the settlement amount is disclosed shait

maintain the confidentiality of that amount, to the greatest extent permissible under law.
Such good faith best efforts shall include, but not be limited to, atiempting to obtain the | :
written agreement of Novell’s officers and directors and Caldera shar‘c_holdcfs to keep the
settlement amount confidentiat. Microsoft acknowledges, however, that neither Caldera

s et i Rt cOunsel.of record are. guarantorsiof the confidentiality of the.settlement amount. . . »zvs

R TR T ey e

4, Within 30 days of the payment of the sum described in paragraph
3, Caldera (i) shall destroy (in> a manner reasonably acceptable to Microsoft) all
Confidential Discovery Materials (as déﬁncd in the Protective Orécr entered in the
Action on March 27, 1997, as thereafter amended (the “Protective Order”)) produced to
Caldera in discovery in this Action, as well any all material required to be destroyed
pursuant to paragraph 22 of the Protective Order (“Paragraph 22 Materials™), all copies
thereof and any documents or electronic media containing such materials or containing
any Confidential Discovery Material, (ii) shall cause each and every person to whom it

" has provided Confidential Discovefy Materials or Paragraph 22 Materials to destroy (in a
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“manner acceptable to Microsoft) such material and any documents or electronic media

containing such Confidential Discovery Material, and (iii) shall certify to Microsoft that

it has fully complied with the requirements of this paragraph; provided, however, that

lead outside counsel for Caldera may maintain in his files one copy of each pleading or

other paper filed with the Court.

5. Caldera shall not support any effort to unseal any documents filed

‘under seal pursuant to the provisions of the Protective Order. ' -

6 Caldera hereby releases and discharges Microsoft and its
subsidiaries and affiliates, and the present or fonmer officers, directors, employees,
representatives, agents, trustees or other legal representatives, successors and assigns of
each of them, of and from any and all claims, countercléims, actions, causes of action,

suits, rights, debts, obligations, damages, liabilities, and demands that each of them ever

had or has, in law or in equity. known or unknown, as of the date of this Agreement,
including without limitation any that have been asserted in the Action or that are based
on, arise from or otherwise relate directly or iudirech to the facts alleged in the Acﬁon,.'

including without limitation the Novell Claims.

7. Microsoft hereby releases and discharges Caldera, Inc. and its sole
subsidiary Lineo, Inc. and the present.or former officers, directors, employees,
representatives, agents, trustees or other legal representatives, successors and assigns of
each of them, of and from any and all §laims, counterclaims, actions, causes of action,
suits, rights, debts, obligations, damages, liabilities, and demands that each of them ever

had or has, in law or in equity, known or. unknown, as of the date of this Agreement,

Lani2531263739.4. A
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including without limitation any that have been asserted in the Action or that are based

on, arise from or otherwise relate directly or indirectly to the facts alleged in the Action.

8. This Agreement is the entire agxcexﬁent of setilement between the
parties relating to the Action and the Novell Claims and éupersedes all prior agreements
and understandings between the parties, provided however that the Protective Order shall
remain in full force and eﬂ'éct as provided therein. Any antecedent or contemporaneous
extrinsic representations or warranties made in the negotiation or preparation of this

Agreement are intended to be merged into this Agreement and are of no further effect.

9. Should any person not a party hereto challenge the validity of the
terms of this Agreement or of the releases contained herein, the parties hereto shall

provide each other with such cooperation or assistance as may be reasonably requested.

[P TNP SPPL S RN

oels -, 10, This Agroement may not be changed, amended, modified,
terminated, waived or discharged except in writing by ail of the parties ixereto.
11.  This Agreement can be executed in counterparts which, taken
together, shail be effective as if they were a single document.
12.  This Agreement shall be governed by the substantive law of the

State of Washington, excluding choice of law principles.

13.  Each party to this Agreement warrants, represents and
acknowledges that it has not relied on any representation of any other party heretoin

reaching this Agreement.

14. (a) Caldera represents and warrants to Microsoft as follows:

Lani2531263739%.1 -5-
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(i)  thatit holds all rights, title and interest in and to the

claims being settled and released hereunder;

(i)  thatithas the right to settle and to release the claims

hereunder without the consent or approval of Novell;

e s st st

(iii)  that no other person or entity has claimed any

interest in the rights being pursued by Caldera in this litigation; and

(iv)  that the consent of no other person or entity (other

T RN ot e e o)

LR

than Caldera) is necessary for it to enter into this arrangement, to

*havemen o

provide the release hereunder, or to dismiss the action, with

prejudice, against Microsoft.

b

2 . (b)  Caldera further represents and warrants that it has not
claims, rights, counterclaims, or causes of action asserted in the Action or

compromised herein..

() Without any limitation whatsoever, Caldera hereby
indemnifies Microsoft against any and all lability, costs and expenses,
including, without limitation, Microsoft’s attorneys’ fees, arising out of
any claim pursued by Novell, or any assignee of Novel (whether actual or
alleged), raising any of the Novell Claims or any claim asserted in the

Action or that could have been asserted in the Action.

Lan12531/263739.1 -6-
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15.  Eachindividual signiﬁg this Agreement warrants and represents

that he has full ati_thority and is duly authorized and empowered to execute this

‘Agreement on behalf of the party for which he signs.

16.  Each party to this Agreement warrants, represents and
ackrowledges to the others that this Agreement is a binding obligation of such party; that
such party is fully authorized to enter into this Agreement; that such party’s entering into
this Agreement does not violate any applic#b!e law, regulation or order; and that such
party has obiainec_i any and all necessary regulatory approvals, if any, for entering into
this Agreement. |

17. ° The parties agree that their public disclosures concerning this
Agreement and the resolution and dismissal of this Action, including all communications

with the press, will be fimited to and consistent with the press release attached hereto as

exhibit *A.”

13,  The stipulation of dismissal desctibed in paragraph 1 shall provide
that the United States District Court for the District of Utah (Hon. Dee V. Benson) shall
retain jurisdiction solely for the purpose of enforcing the Protective Order and this

Agreement.
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. IN WITNESS WHEREQF, this Agreement has been fuily executed by the

undersigned on the date set forth above.

MICROSOFT CORPORATION

By:’!__bé}fn,@ D’Sm“

Thomas W. Burt
Assistant Secretary and
General Counsel - Litigaﬁon

CALDERA, INC.

N . &WW/W

L HeLTULIL e . R S I T D CE O SN NN SO L SRCRRS o .,..Bryan W...Spa[é ST BRI
President and CEO
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STATE OF WASHINGTON)
.SS:

COUNTY OF KING
On this 7 day of January 2000, before me personally éppea:ed Thomas W. Burt,
asa duly authorized officer of Microsoft Corporation, 10 me known, and by me being
duly swom, did depose and say that he is Assistant Secretary and General Coungel —
Litigation of MICROSOFT CORPORATION, and is duly authorized to execute the
fateg.oing AGREEMENT on behatf of MICROSOFT CORPORATION, and that he duly

and feely executed the same.

Subscribed and Sworn to this 7 day
- Of Janmary, 2000:

esiding at Mb%&ﬁ?a&

< ~
Public, in and for the County of
o
1
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STATE OF WASHINGTON)
'ss:
COUNTY OF KING }
On this 7* day of January 2000, before me personally appeared Bryan W. Sparks,
as a duly authorized officer of Caldera, Inc., to me known, and by me being duly sworn,
- did cepose and say that he is President and CEO of CALDERA, INC., and is duly
authorized to execute the foregoing AGREEMENT on behalf of CALDERA, INC,, and
that he duly and freely executed the same.
_:. . Subscribed and Swom to this 7* day
: ‘ Of January, 2000.
:.::;'..'_' NS S S . R S R L ete Itz BT SO SO LSS PY) UL IS LR % ..:."..'..-..,:.:.'...'......:'.... ver AL LI e 2 .,
' Nc%t%ry Public, in and for the County of
I “t M L
anp, residing at
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For Irnmediate Release

MICROSOFT CORPORATION AND CAfDERA, INC. REACH AGREEMENT
TO SETTLE ANTITRUST LAWSUIT

Redmond, WA — Microsoft Corperation and Caldera, Inc. announce that the parties have
reached a mutually agreeable settlement of an antitrust lawsuit filed by Caldera in July
1996. Both parties have agreed to keep the terms of the settlement confidential.

“We are pleased to put this issue behind us and focus our attention on listening to our
customers and on the competition we face in the marketplace,” said Bill Gates, Chairman
and CEO of Microsoft. “We always have said that we prefer to spend our time
innovating rather than litigating, which means focusing on our customers and our

products.”

“We are pleased with the result of this Jawsuit. We now look forward to vigorous
competition in the marketplace with our Linux products and strategies both in Caldera
Systems, Inc. and Lineo, Inc.,” said Bryan Sparks, CEO of Caldera. :

Microsoft Corporation

Founded in 1975,'Microsoﬂ (Nasdaq "MSFT") is the worldwide leader in sofiware for
personal and business computing. The company offers a wide range of products and
services designed to empower people through great software - any time, any place andon - .
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Caldera, Inc. [BOILERPLATE to be inserted]



