UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:
Chapter 11
The SCO Group, Inc., &.,
Case No. 07-11337 (KG)
(Jointly Administered)

N N N N N

Debtors.

Objection Deadline: February 7, 2011 at 4:00 p.mpfevailing Eastern time)
Hearing: February 16, 2011 at 4:00 p.m. (prevailingeastern time)

OBJECTION OF NOVELL, INC. TO SALE

Novell, Inc. (“Novell”), objects to the proposedes@y chapter 11 trustee Edward M.
Cahn (the “Trustee”) of certain of the assets dtdies The SCO Group, Inc. (*SCO”) and SCO
Operations, Inc. (“SCOQ” and, together with SC(@, ‘thebtors”) pursuant to the Asset
Purchase Agreement (dated January 19, 2011) (th€iSLAPA”) between the Debtors and
unXis, Inc. (“unXis”)?!

The unXis APA is yet the latest installment in e of attempts by the Debtors to sell
assets without necessary consents from Novelhfassumption and assignment of agreements
with Novell. As before, Novell will not consenkMoreover, even if they could sell the assets
without Novell's consent, the Debtors will haventake a cure payment that is beyond their
means, even with the addition of the purchase mfi&600,000. Finally, the Debtors have
failed to provide adequate assurance of futureopmence by unXis as the proposed assignee.

Though the current transaction differs slightlynfrthose in the past, Novell's
fundamental objections are the same as beforduadaed by Novell in, e.g., its Objection of
Novell, Inc., to Assumption and Assignment and CAimsounts (Dkt. no. 1141) (the “Recent

Objection”) and Novell's Response to Debtors’ Netaf Cure Amounts (Dkt. no. 858) (the

! The unXis APA is attached as Exhibit A to the Netof Filing of (I) Executed Asset Purchase Agreanaad (11)
Proposed Sale Order in Connection Therewith (Dkt. N12).
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“Earlier Objection”). The unXis APA suffers frorhé very same infirmities as those earlier
transactions. Moreover, the economics of eachttiedDebtors have put before this Court in the
three-plus years since they filed these casesdraven inexorably worse, as have their finances,
which are now beyond desperate. As Novell will dastrate, this deal makes no economic
sense given its minimal proceeds, as contrastddthat Debtors’ cost to cure defaults under the
Novell agreements it must assume and assignsiftd close the unXis APA.

It should be clear by now, therefore, that thetesteaannot engage in any material
transaction without Novell's consent, and they sthaot spend any more time or money on
pursuing transactions without getting that consent.

l. BACKGROUND

1. The Court has been feted with the background efditwation numerous times. Still,
it will be useful for Novell to reiterate certainformation essential to this objection.

A. The Essence of the Original APA and the unXis APA

2. In 1995, Novell sold certain assets to the Debtprstecessor, Santa Cruz, pursuant
to an Asset Purchase Agreement (the “Original APAREcital A of the Original APA states

that:

Seller is engaged in the business of developimgeaolf software
products currently known as Unix and UnixWare, sh& of
primary binary and source code licenses to van@usions of
Unix and UnixWare, the support of such productstéedsale of
other products which are directly related to Umxl &nixWare
(collectively, the “Business”).

(Findings of Fact and Conclusions of Law (Case N04-CV-139 TS (the “District Court
Action”), United States District Court, District &ftah (the “District Court”) (the “F&C”)
6 1145

3. In 2004, litigation broke out between Novell and tebtors, which had since bought

the Novell assets from Santa Cruz (from now on,élawill refer only to the Debtors in

2 A copy of the F&C is attached hereto as Exhibit A.
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connection with the Original APA as though they evtre original counterparty). Among the
central issues was whether Novell transferredntiedying UNIX software copyrights in the
Original APA. The Debtors claimed that it had, &alvell asserted that it had not, but that it
had instead merely licensed the copyrights to thlet@rs in order to permit them to develop,
modify, and distribute UnixWare.SgeF&C 1-2.) One of the arguments the Debtors made i
support of their position was that they haawen the copyrights to conduct their businesSed,
e.g.,F&C 16 36, 27 11 62-63.)-Ultimately, both theyjand the District Court in the ligation
sided with Novell, rejecting the contention thag tebtors had acquired the Unix copyrights.
(F&C 32-33 1179-80.; Memorandum Decision [etc.]stiict Court Action Dkt. No. 877 (the
“Memorandum”) 6-73 Instead, the license to the copyrights that Nayreinted in the Original
APA was held to be sufficient.

4. The Debtors now seek to convey virtually all of eginal APA assets to unXis.

As the unXis APA's recitals announce:

A. Seller provides UNIX® system software produatsl related
services (together with the business and operatib8gller
relating thereto and the goodwill appurtenant tthdosiness and
assets, and the furnishing of services in connecthierewith, the
“Business).

B. Seller desires to sell to Buyer, and Buyer mssio purchase
from Seller, substantially all of the Acquired Asséefined
below) of Seller related to the Business, and Bulgsires to
assume certain Obligations (defined below) of $e#tated to the

Business, all on the terms and subject to the tiondiset forth in
this Agreement.

(unXis APA 1.) It follows by the Debtors’ own adssion that to operate the Business as defined
the unXis APA, unXis (or any other buyer) needseasdo the copyrighted material that the
Debtors licensed from Novell. In other words, &ayer of the Business must have the Debtors

assume and assign their Novell copyright licenses.

3 A true and correct copy of the Memorandum is aedchereto as Exhibit B and incorporated hereirefsrence.
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5. As Novell explains below, what these facts meahas the Debtors cannot close the
unXis APA unless it assumes and assigns the OfigiRA and related agreements. But they
cannot do that without Novell's consent, which Nlbdees not give, without curing at least $3
million in defaulted debt to Novell, and withoutbprding adequate assurance of future
performance by unXis, which the Trustee has noedon

B. The Structure and Essential Terms of the Original A

6. Inthe Original APA, Novell reserved certain impant rights to itself. For example,
as noted above, it retained all copyrights. Tla@eeother provisions imposing continuing
obligations of the parties to each other that ans@ from the Original APA. As noted above,
Novell licensed the copyrights to the Debtors. @txamples include the provisions of Original
APA Section 4.18 (obligation of SCO to develop tBasiness” Novell sold to it). Under
Amendment 2 to the Original APA, as confirmed by Trenth Circuit’s decision in the appeal of
the District Court Action, SCO also has ongoingigddions to Novell relating to its dealings
with SVRX Licenses. fee generally The SCO Group, Inc. v. Novell, B8 F.3d 1201, 1208,
1227 (10th Cir. 2010); F&C.)

7. In addition, the Original APA provided for and gai®e to certain other agreements
between Novell and SCO (together with the OrighiaA, the “Original APA Agreements”).
Pursuant to Original APA Section 1.6, there is alif®logy License Agreement (the “TLA”)
between the parties in which the Debtors licensgthmn rights to Novell. See, e.gF&C 13-

14 9 29.)

8. In addition, although the transferred assets ireduégal title to (but not Novell's
equitable interest in) SVRX software licenses (®¥RX Licenses”), which generated a royalty
stream for Novell (the “SVRX Royalties”), Novelinsilarly reserved and augmented important
rights for itself regarding the SVRX Licenses andRX Royalties. Specifically, for purposes of
this proceeding:

= SCO ha®nly “legal title and not an equitable interest in
the SVRX Licenses [R]oyaltiesthin the meaning of
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Section 541(d) of the Bankruptcy Code.” (Original
APA § 1.2(b).)

= “All right, title and interest to the SVRX [sic] Ralties,
less . . .[a] 5% fee for administering the collentthereof
pursuant to Section 4.16 hereof’ aeludedirom the
transfer. (Original APA, Schedule 1.1(b)(VIII).)

= “Within 45 days of the end of each fiscal quartefSLO],
[SCO] shall deliver to [Novell] or [Novell's] assige
100% of any SVRX Royalties collected in the imméelia
preceding quarter.” (Original APA § 4.16(a).)

= SCO is requiredtd [re]assign [to Novell at Novell’s sole
pleasure]any rights to . . . any SVRX License to the extent
so directed in any manner or respect by’ NoveDridinal
APA § 4.16(b).)

= SCO cannot “amend, modify or waive any right unoter
assign any SVRX Licensgithout the prior written consent
of [Novell].” (Original APA 8§ 4.16(b).)

=  SCO must provide Novell detailed monthly reportd an
submit to audits. (Original APA 8§ 1.2(b).)

=  SCO must collect and remit all royalties per Sectdl6.
(Original APA § 1.2.)

(Emphasis added.)

9. Finally, and of the utmost importance, Original ABAction 9.5(c) expressly
prohibits its assignment by SCO without Novell'sisent.

10. Novell has also obtained an award in the Distristi€ Action against SCO of
$3,506,526 (including pre- and post-judgment irdgrior the Debtors’ breaches of the Original
APA, plus costs of $187,817.95 and accruing intéredf that sum, $625,486.90 plus accrued
interest thereon was paid last Spring as fundsihdlaist for Novell §eeAgreed Order
Approving Stipulation [etc.] (Dkt. No. 1126), buiet balance of about over $3 million (plus

accruing interest and perhaps additional costdaltlee Debtors’ further appeal) remains unpaid.

* SeeFinal Judgment (District Court Action Dkt. No. §78ttached hereto as Exhibit C and incorporatediméy
reference; Taxation of Costs (District Court Actidkt. No. 894), attached hereto as Exhibit D aradiporated
herein by referenceSee also The SCO Group, Inc. v. Novell,,15¢8 F.3d at 1227; Proof of Claim No. 146, as
amended March 27, 2009.
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. APPLICABLE LAW GENERALLY

11. Novell's objections to the unXis APA also requirbreef summary of applicable
principles of law regarding the assumption andgassaent of executory agreements. The
Trustee must take each contract as he finds ih allitof its burdens along with its benefits. He
thus may only assume a contract in whole; he capinktand choose which provisions or
benefits or burdens he wishes to assume and aastywhich he wishes to sheth re Fleming
Cos, 499 F.3d 300, 308 (3d Cir. 200Qjinicola v. Scharffenbergef48 F.3d 110, 11-20 (3rd
Cir. 2001). The assumption and assignment of &acans “intended to change oniyho
performs and obligation, not the obligation to leef@rmed itself.” Id. (citation omitted)
(emphasis added).

12. By the same token, the Trustee must assume omnaasigf a series of integrated and
related contracts even if they appear in sepaaterdents.In re Exide Techs340 B.R. 222,
229 (Bankr. D. Del. 2006gffirmed607 F.3d 9573d Cir. 2010). IrExide Techsthe Court
found that the following agreements were part oindéggrated transaction and that the debtor

had to assume or reject them as a batch ratheintdamdually:

In 1991, [debtor] Exide entered into a seriesgreaments
with EnerSys for the sale of substantially all afde's industrial
battery division. The parties executed over twehtge
agreements as part of the transaction. The follgvionir
agreements are at the heart of this dispute: €lYthdemark and
Trade Name License Agreement, dated June 10, 198ddemark
License"), (2) the Asset Purchase Agreement, daied 10, 1991,
(3) the Administrative Services Agreement, dateteJLO, 1991,
and (4) a letter agreement, dated December 27, (t@fidctively,
all four are referred to herein as the "Agreement”).

As part of the transaction, EnerSys paid in exoé$s135
million at closing. In exchange for such paymemeESys
received various assets, including manufacturiagtsl equipment
and certain intellectual property rights. Certaxide employees in
the industrial battery division became EnerSys eyg#s.

Ibid, 340 B.R. at 227-28.
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13. In addition, the right to assume or reject an et@gucontract is subject to certain
limitations. One, found in section 365(c) of thed€, sets forth exceptions to the general right to

assume executory contracts in the first instaricprovides, in relevant part:

The trustee may not assume or assign any exeatmotyact or unexpired lease
of the debtor whether or not such contract or lgasaibits or restricts
assignment of rights or delegation of duties, if —

(1)(A) applicable law excuses a party, other thendebtor, to such contract or
lease from accepting performance from or rendgpgr@pormance to an entity
other than the debtor or the debtor in possessaibather or not such contract or
lease prohibits or restricts assignment of rigihtdedegation of duties; and

(B) such party does not consent to such assumgtiassignment;
11 U.S.C. 8 365(c).

14. Accordingly, under section 365(c) of the Code, Thestee may not assume or assign
an executory contract without consent if “appliealalw” provides that the non-debtor does not
consent. Inthe Third Circuit, based on the steddhypothetical’ test governing the interplay
between Code sections 365(c) and 365@% Cinicola248 F.3d at 126 n.1%) re West Elecs.,
Inc., 852 F.3d 79, 83 (3d Cir. 1988), the Trustee n@yassume, let alone assign, licenses of
copyrights from the copyright holder without therfe@r's consentCinicola 248 F.3d at 121;

RCI Tech. Corp. v. Sunterra Corp. (In re Sunter@|t), 361 F.3d 257, 265-70{4Cir. 2004).

Il. THE DEBTORS MUST ASSUME AND ASSIGN ALL THE ORIGINAL
APA AGREEMENTS

15. As explained above, unXis will need the copyrigtehses to be able to operate the
Business that it is buying. But the Debtors wdlvh to assume and assign to unXis more than
just the license3. Based upoiExide Technologiedt is clear that the copyright licenses are part
of an integrated transaction that inclua#sof the Original APA Agreements. Consequently, the
Trustee must assume all of the Original APA Agresisiénot just the licenses or even just the

Original APA) or can assume and assign none of théxmde TechnologiesFleming Cos.

® Without those licenses, unXis will be risking afringement suit by Novell.
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Here the Trustee does not appear to be tryingsionas all of the Original APA Agreements,
starting, but not ending, with the Original APAeglls For that reason alone, Trustee cannot
convey the Business-critical copyright licensearnXis. Moreover, as Novell will explain

below, there are additional reasons why the Trusteaot assume any of the Original APA

Agreements (as he must do if he is to assume any).

V. THE NOVELL AGREEMENTS CANNOT BE ASSUMED AND
ASSIGNED WITHOUT NOVELL'S CONSENT

16. The copyright licenses in (or provided for by) tbaginal APA are part of the
integrated transaction of which the Original APAhs linchpin. The Original APA itself both
contains copyright licenses and is part of an ratexgl agreement (comprising the Original APA
Agreements) that encompasses other, albeit sefyadateumented, copyright licenses. (The
SVRX Licenses are also copyright licenses, althatighpears that the Trustee does not intend
to assume and assign them.) Consequently, thée€raannot assume any of these copyright
licenses (or copyright license-embedding agreenmmil as the Original APA) without
Novell's consent.Sunterra Corp.Novell declines to consent.

17. This means that the Trustee cannot assume then@riyPA or any copyright license
in it or that is part of the integrated agreemeamhprising the Original APA Agreements.
Hence, the Trustee also cannot assameof those agreements since unB&de Technologies

he must assume them all to assume any of them.

V. THE DEBTORS MUST PAY THE FULL AMOUNT OF THE NOVELL
JUDGMENT AND COSTS IN ORDER TO ASSUME THE ORIGINAL
APA

18. In addition to getting Novell's consent, to assuane assign the Original APA itself
the Trustee will have to pay a cure amount of @2million pursuant to Novell's judgment and
awarded costs pursuant to Code section 365(B)(tLlloes not appear that the estates have that

much unencumbered cash in them, or that much desfydind for that matter, even with the

® Novell believes these costs are also expensainuihistration under Code section 508ee, e.g., Irmas Family
Trust v. Madden (In re Madder)85 B.R. 815 (BAP 9th Cir. 1995).
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addition of the purchase price of $600,00This is another reason why Novell contends thaxt t
Court must disapprove the unXis APA. And evellndre were enough cash to pay this cure
amount, it is questionable whether paying $3 millio get $600,000 (plus some speculative

warrants) is an acceptable exercise of the Trustaesiness judgment.

VI. THE TRUSTEE HAS NOT PROVIDED ADEQUATE ASSURANCE OF
FUTURE PERFORMANCE

19. The Trustee has presented no evidence regardingunuias is, what its resources
are, or who its personnel are. Hence, he hasfénssipplied no evidence of unXis’s ability to
provide Novell with the adequate assurance of &iperformance of the terms and conditions of
the Novell Agreements (and, indeed, of the largenilly of Original APA Agreements) to which
Novell is entitled under Code section 365(f)(2)(Eee generallZinicola, 248 F.3d at 120 n.10
(discussing adequate assurance for both assungteassignment). The Debtors have the
burden of proof on this issuéll Inv. Tr. V. Allied Waste Inds., Inc. (In re Resce Tech.

Corp.), 624 F.3d 376, 384 (7th Cir. 2018)EA Mgt. Group, Inc. v. Health Enters. Of Michigan,
Inc. (In re Texas Health Enters., Inc246 B.R. 832, 835 (Bankr. N.D. Tex. 2000).

20. Indeed, what evidence there is offers little comforNovell. We know that this
Court questioned unXis’s good faith in the failedgosed transaction that the Earlier Objection
addressed. SeeMemorandum Opinion (Dkt. No. 890) 9 (“Further, feurt is unable to find
based on this record, the Debtors’ history of unsasful sale efforts and this sale’s peculiar and
guestionable timing that Unxis has acted in godti.fa.) And we also know that an entity
associated with unXis’s signatory on the unXis AP&ephen Norris, was involved in one of the
Debtors’ earlier abortive attempts to push throaghll-advised sale. Ilfid 6.) Finally, we know
that Mr. Norris of unXis was party to a somewhatigual loan transaction involving Darl

McBride while Mr. McBride was still managing the lers and Mr. Norris was still in the hunt

" The Balance Sheet in the October 2011 Monthly &tpey Report (“MOR”) of SCOO (the main vessel cets
for the Debtors) shows $707,489 in unrestricteth,c&486,987 in restricted cash and $679,145 imevetivables.

It also shows a owners’ equity of a negative $7®8fbon, a figure that would be even worse wereuwl$1.2
million in receivables from insolvent SCO and aexplicable $2 million in goodwill subtracted froimetasset side.
(Dkt. No. 1214.)
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for a deal with the Debtors SéeTranscript of July 27, 2009 proceedings (Dkt. B@2) 259:1-
23.)
VIl.  CONCLUSION

The simple fact is that the Debtors, Trustee arXisuirequire Novell's consent to the
unXis APA. Based on the Earlier Objection andReeent Objection, this is no surprise.

Rather, this newest foray by the Trustee and Debibo a sale of the Debtors’ assets is nothing
less than a stubborn refusal to face facts thagwibn until the estates have completely depleted
the little they have left (and perhaps even aftat in the misguided hope of pulling a rabbit out
of the hat).

And as Novell has explained, there are other olestdo the transaction even were its
consent not needed. For example, as noted allwveute cost alone to assume the Original
APA outstrips the estate’s assets and is, in asg,@bad economic deal in return for $600,000
and warrants of speculative value. Nor will thermmics improve. The purchase prices the
Debtors have negotiated have gone down steadilytbeeyears since they filed these cases, and
their assets have declined just as steadily. Whii®nly get worse.

In sum, there is no reason for the Trustee to guasly further any transaction
necessarily involving the Original APA, as does tihXis APA, without first getting Novell's

consent to it. The parties should not have to cbaak to Court on yet another contested sale.
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Dated: February 7, 2011
Wilmington, Delaware

YOUNG CONAWAY STARGATT & TAYLOR, LLP

/sl Sean T. Greecher
James L. Patton (No. 2202)
Michael R. Nestor (No. 3526)
Sean T. Greecher (No. 4484)
The Brandywine Building
1000 West Street, 17th Floor
P.O. Box 391
Wilmington, Delaware 19899-0391
Telephone (302) 571-6600

--and --

MORRISON & FOERSTER LLP
Adam A. Lewis

425 Market Street

San Francisco, California 94105-2482
Telephone (415) 268-7000

--and --

MORRISON & FOERSTER LLP
Larren M. Nashelsky

1290 Avenue of the Americas
New York, New York 10104-0050
Telephone (212) 468-8000

Counsel for Novell, Inc.
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